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BASTERN DISTRICT, FEBRUARY TERM, 1822.* “*np sroo 


nw 
lien 
GIROD vs. PERRONEAU’S HEIRS. one 
vs. 
Aprrea from the court of the first district, P#®orzav’s 


Porter, J. Judgment was rendered in this fg nearly a 
year after the 


cause, on the 24th day of October, 1820; on jiai ofa cause, | 


the judge certi- 


the 15th of the same month, in the year 1821, g° that the re- 


the judge of the district court certified the ST tne tacts up- 
on which the 
trial was had, 
as well as he can 
now say,the cer- 
tificate will not 
enable the su- 
f Preme court to 
examine the 


record in the following manner—*that the 
foregoing record contains all the facts upon 
which the case was tried, in the first instance, 
as well as I now can say, except the record o 
the proceedings in the case of Azaritto vs. °* 
Labiche, which were, I believe, made a part.” 

It is objected, that this certificate does not 
comply with the requisitions of the law on 
this subject. 





* Continued from the preceding volume. 
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East’n District. This court has held, in the case of Kimbal 


Feb 1822. 


Pr 
Girop 
vs. 
PERRONEAU’S 
HEIRS. 





vs. Franklin, 5 Martin, 666, that under the act 
of 1817 (regulating the practice of our courts) 
when the matters on which the cause was 
tried, in the first instance, consisted of written 
documents; the judge might certify, at any 
time in his discretion, as long as his memory 
served him. " 

This case is clearly distinguishable from 
that just cited. The judge does not certify that 
the case was tried on written documents 
alone, and of course, we cannot judicially 
know that it was so tried. Again, he does 
not state, positively, the record contains all 
the facts. He goes no further than to de- 
clare, that as well as he now can say, it does 
contain them all. 

It has been urged, that if he had given a 


certificate in the most positive terms, it would — 


only have been to the best of his recollection. 
But in this position, I cannot agree with the 
counsel ; if the judge took, as it is presumed 
he often does, notes of the documents offered 
on the trial, he could know as well six months 
alter judgment, as before, on what evidence it 
was tried. The very language too, which the 
judge uses, shews that he doubted—the ex- 
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pressions are, “ as well as I now can say, 
if he then is not sure it contains all the mat- 
ters submitted to him, how can this court be 
certain of it ? 

However severely the decision may operate, 
J think we must dismiss the appeal. It does 
not appear that the cause was tried on writ- 
ten documents; and when it does not, the 
judge has no right to certify after judgment. 
If it was tried on written documents, the cer- 
tificate is not positive, and the result must be 
the same. 9 Martin, 91. We have (as it was 
pressed we should) surely a wish, to make our 
judgments promote, and enforce justice be- 
tween the parties litigating; but we must never 
lose sight of the limitation within which we 
can indulge that desire ;—that mere should be 
in obedience to law. 


I think the appeal should be dismissed with 
costs. 


Martin, J. I dissented from the opinion of 
the court in Frankhn vs. Kimbal & al. I still 
think that it requires almost as perfect a re- 
collection of the facts of a case, to certify that 
all the evidence appears on the record, as to 
atate that evidence: and if the decision of 
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E . 9. Di . . e 
actin Disa” that case is to be followed, it ought not to be 


w~ extended to cases in which the judge quali- 
om” fies his certificate, as in the present. The ap- 
PERRONEAU’S a 
neins. peal ought to be dismissed. 
Marnews, J. I am still so fully satisfied with 
the decision of the court, in the case cited, 
that I concur entirely in the opinion as de- 


livered by judge Porter. 


It is therefere ordered, adjudged and de- 
creed, that the appeal be dismissed with costs. 


Cuvilher for the plaintiff, Porter for the de- 
fendants. 


—f>—— 


DELERY vs. MORNET. 


It is no de- . 
fence, ina suit ‘SPPEAL from the court of the parish and 


the Black Code, City of New-Orleans. 


which forbids 


the sale of spiri- ‘ ; rs 
nous liquors to © ORTER, J. This action was instituted in 


slaves Ke» that virtue of the 24th section of the Black Code, 
bl know (1 Martin’s Dig. 622) which enacts that “in- 
sae toxicating liquors shall not be sold to slaves, 

without a written permission from their mas- 


ter, and declares that any person violating 


that provision shall incur a penalty: and 
moreover, be answerable to the owner for 
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consequence thereof.” 

The petition alleges, that the defendant did, 
in violation of this law, sell to the slave Jasmin, 
spirituous liquors, that bythe use of them he 
became intoxicated, and that in consequence 
of said intoxication, he was drowned. 

The defendant denied that he was liable. 
by reason of the allegations in the petition, 
and concluded his answer, by putting the 
plaintiff on the strict proof of every thing ne- 
cessary to support his action. 

There was judgment against him, and he 
has appealed. | 

The defence has been presented to us in 
argument under the following divisions :-— 

1. That it is not proved that the illegal act 
complained of was done knowingly, by the de- 
fendant. 

2. That the evidence does not prove that 


the defendant, and in consequence of the 
spirituous liquors he drank there. 

3. That the damages suffered by the mas- 
ter, must be the direct and immediate conse- 
quence of the intoxication of the slave, and 
that in the present instance, the evidence does 
not establish that fact. 





the slave became intoxicated at the house of 





« all damages which the master may suffer in Fats District 
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I. The evidence proves clearly that the 
defendant sold liquor to the slave of the 
plaintiff, and this is sufficient to throw the 
burthen of proof on the defendant, that the 
act was done innoéently. Were we to re- 
quire that the master, in an action of this 
kind, should prove that the seller of liquor 
knew the individual to whom he sold it wasa 
slave; we would require evidence, that from 
the nature of the transaction, it is impossible 
in many cases he could give, and defeat en- 
tirely the object of the statute. The general 
rule is, that the burthen of proof lies on the 


person who has to support his case by proof 


of a fact, of which he is supposed to’ be cog- 
nizant. Phillip’s Evidence, edit. 1820, 150. 


If. The principal witness swears, that he 
embarked at the market-house in a pirogue, 
with the slave Jasmin, and some other ne- 
groes; that they (the negroes) were sober 
when they set off, that when they came op- 


posite the defendant’s residence they put to © 


shore, went into his house, purchased liquor, 
drank it, remained there a quarter of an hour, 
and that they began to quarrel and fight as 


soon as they re-embarked; that Jasmir was 
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drunk, and that a short time after he was East’n Distict. 


drowned. This proof is satisfactory to my 
mind, as it appears to have been to that of 
the judge who tried the cause, that the in- 
toxication of the slave proceeded from the 
liquors procured and drank at the defendant’s 
shop. 

The third and last point is the only on® 
which has presented any ditliculty. The de- 
fendant insists that the death of the slave was 
not the direct consequence of the intoxication, 
but resulted from the act of a third party 
threatening to flog him. 


On this head the evidence is as follows :— 

J. Soule, the witness who embarked in the 
pirogue with the slave Jasmin, swears, that 
after they left the shop of the defendant, 
and embarked on board the pirogue, the ne- 
groes began to quarrel, and finally to fight: 
that one of them fell twice into the river: that 
he (the deponent) finding his situation a dan- 
gerous one, called for help from a boat he 
- sawat some distance, and thata Mr. Lartigue 
came to his assistance, and brought the pi- 
rogue to land. When they got on shore, Mr. 
Lartigue observed that he would give them a 
flogging, and then they would behave them: 
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East'n' District. selves, On hearing this, Jasmin jumped into 


the river, the witness jumped after him, but 
was unable to save his life. Another of the 
negroes, who was also drunk, immediately en- 
deavoured to drown himself, but was pre- 
vented. 

Lartigue confirms this testimony, except that 
his declaration to the negroes was, that if 
they did not behave themselves he would cor- 
rect them. 

This evidence shews, in a most striking 
point of view, the consequences that result 
from violating a wise and salutary law, which 
is founded alike on a regard for the in. 
terests of the master and slave. And the 
judgment of this court can only enable the, 
defendant to discharge one of the responsi- 
bilities which he has incurred by this trans- 
gression. The defence which he sets up, 
cannot, in my opinion, be sustained. The bad 
conduct of the negroes in the boat, was the 
result of his act: the necessity of approach- 
ing Lartigue was caused by it: and the justifi- 
able threat of correction arose from the intoxi- 
cation of the slaves, which we have already 
seen proceeded from a fault of the defen- 
dant. 
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The case cited from Taunton’s Reports is Eastin District. 


not law here, and the reasons given by the 
judges, who decided it are not satisfactory. 
|t appears very strange that a man should be 
excused from the consequences of illegally 
frightening the horse of a traveller, because 
the driver was not skilful; when it is clear 
there would not have existed a necessity for 
exercising skill, had it not been for the act of 
the defendant, and but for that act, no da- 
mage would have been sustained. 

In the well known case of the throwing of a 
squib, which was picked up and thrown by 
two other persons before it committed the in- 
jury on the plaintiff, it was held that the first 
thrower was responsible—that the new direc- 
tion and force flowed out of the first force, 
So here the 
act of Lartigue directly flowed from the ori- 
ginal fault of the defendant, was occasioned 


and was not a new trespass. 


by it, and must be considered as making a 
part of it. 

I think that the plaintiff has made out his 
case, under the law cited at the commence- 
ment of this opinion, and that the judgment 
of the parish court should be affirmed with 
costs. 
Vot. xt. 
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Martin, J. Nothing can be clearer than : 
the position, that a person who, in this state, 
deals with a black man, exposes himself in 
case of his being a slave, to all the conse, 


quences which follow the dealing with a slave; 


the presumption being, that a black man is a 
slave; as by far the greatest proportion of 


persons of that colour are, in this state, held | 


in slavery. There would be no possibility 
of punishing illegal acts relating to that spe- 
cies of property, if the knowlege of the actual 
slavery of the negro was essentially to be 
proven in the trespasser. 

The liquor which intoxicated the slave, 
having been furnished him in the defendant's 
shop, he must be answerable for the conse- 
quences. 

It is clear that the spirituous liquor which 


the plaintiff’s slave obtained there, was the 


cause of his intoxication; as it appears in evi- 
dence, that he proceeded from the shop to 
the boat, and that a short time after he fell in 
the water and was drowned. 

It appears to me, that ‘the drowning was 
the immediate consequence of the supply of 
spirits procured in the defendant’s shop, he 
must, of course, abide the consequelite. I 


concur in judge Porter’s opinion. 


obt: 
call 
join 
that 
with 
drut 


by t 
the 


whic 
men 


This 


Tuar 








ch 
he 


vi- 


— = & & 









OF THE STATE OF LOUISIANA. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed with costs. 


Grymes for the plaintiff, Workman for the 
defendant. 


a 


CHRETIEN vs. THEARD. 
Appear from the court of the first district. 


Porter, J. This action was commenced to 
obtain rescission of the sale of a negro slave, 
called La Fortune, sold as a carpenter and 
joiner, for the price of $1500. It is alleged 
that he is neither; and in addition, afflicted 
with redhibitory defects of disposition, a 
drunkard, run-away and thief. 

Prescription and a general denial are plead 
by the defendant. 

The district court gave judgment against 
the plaintiff, and he has appealed. 

The first question to be examined is that, 
which the exception, as to the time of com- 
mencing the action presents. 

The slave was sold on the 3d April, 1819. 
This suit was commenced on the 14th Feb- 
Tuary, 1820. 
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In an action 
to obtain rescis- 
sion of the sale 
of a slave, com- 
menced within 
six months from 
the time of dis- 
covering the de- 
fects, the plain- 
tiff must prove 
at what time he 


obtained a 


knowlege of the 


redhibitory 
vices. 


Maruews, J. I concur with my colleagues. Eas’o District. 
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East'n District. The plaintiff replied to the plea of pre. 
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scription, plead by the defendant; that he 
brought his action within six months from the 
discovery of the vices and defects complain- 
ed of in the petition. E 

It has been strongly contested between the 
parties in this cause, on whom the burthen of 
proof lies—the plaintiff insisting that he can- 
not be required to prove a negative, vzz. that 
he did not know of the existence of the defect 
anterior to a particular tine; while the de- 
fendant urges, that this plea of the appellant 
is an exception to the general rule, which re- 
quires the action to be brought within six 
months from the date of the sale, and that he 
who relies on an exception must establish it. 
Partida 3, tit. 14, 1. 2. 


I have given to this subject a good deal of 7 


consideration, and my opinion is with the 
defendant. By our Civil Code, 358, art. 75, 
it is sufficient for the seller of.aslave affliet- 
ed with redhibitory defects, to oppose to the 
action, that it has not been commenced within 
six months from the sale. And on shewing 
this fact, the plaintiff will be barred, unless 
he does away the objection, by replying that 
he did not discover the vices or defects six 
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months before instituting suit. As he makes Fast» District. 


the averment, I think it is his duty to prove it. 
Certainly I do not wish to say that the buyer 
must give evidence he did not know of the 
defect before a certain time, because that 
would be requiring him to prove a negative, 
which is impossible. But I think he should 
establish, when the facts came to his know- 
ledge, on which he relies to shew his right of 
setting aside the sale. And this he can do 


without difficulty; for the witnesses who prove 


the vices on the trial, can easily state when 
they communicated them to the plaintiff. If 
he has received the knowlege of what the 
witnesses knew, and would swear through 
other sources, he could bring forward those 
who gave him this information. The moment 
he does this, he brings himself within the ex- 
ception, and if the vendor still insists the pur- 
chaser knew of the vice at an earlier period, 
the burthen of proof is then thrown on him; 
for the buyer can do nothing more than shew 
affirmatively that at a certain epoch he be- 
came acquainted with the fact—he cannot 
prove a negative, that he did not know it soon- 
er. 

The passage cited by the plaintiff from 
the Curia Phillippca, Redhibitoria, n. 26. is cer- 
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East’n District. taiffly very strong, but I cannot alone, on that 


authority, bring my mind to assent to the pro- 
position, that it is the duty of the defendant 
to support by proof, what it behoves the 
plaintiff to allege. 

If, in this case, the plaintiff had proved any 
circumstance, within the six months, respect- 
ing the theft, I should have held it sufficient 
to have thrown the burthen of proof on the 
defendant, as to his knowing it sooner. But 
on this point, the testimony is entirely defec- 
tive. The slave was boughtin April. There 
is evidence when the master returned to the 


Attakapas, but none as to the time the slave - 


was sent there; of course, we have no means 


of ascertaining when he committed the theft, — 


proved by one of the witnesses. All we know 
is, that it was after he reached his master’s 
plantation. 

In regard to the defect of the qualities of 
earpenter and joiner, the plaintiff has proved 
enough to shew that his action was com- 
menced within the time required by law. 
But on the merits the evidence is so contra- 
dictory, that I do not feel myself authorised 
to come to a different conclusion in regard to 
it, from the district judge. 
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The judgment of the district court should Past’s Distics 
be reversed, and, in my opinion, the justice —\~ 


of the case requires, that there should be ~— 


judgment for the defendant, as in case of a a ataial 
non-suit, and that the plaintiff pay costs in 


both courts. ‘ 


Martin, J. I cannot yield to the opinion of 
| the author of the Curia Phillippica. The au- 
thorities which he cites, do not support his 
conclusion. _ 3" 
The defendant pleaded prescription, and 
the question is, who is to administer the proof 
of the period at which the knowlege of the 
redhibitory defects reached the vendee? I 
think we ought to require from the party who 
can give it. If he allege that he had it not at 
the time of sale, as it is clear that he had it . 
at the time of the inception of the suit, it can- 
not be difficult for him, at least, to state at 
what intermediate period, and by what means 
the knowlege came to him. If he establishes 
any particular period—séabit presumptio doner 
contrarium probetur. If the adverse party does 
not shew knowlege at an earlier period, the 
prescription will be supported. 
This repels the plaintiff’s claim to rescis- 
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sion on the score of the slave being a thief; 


wv~ as to the other grounds I think the evidence 





is too weak. 
The judgement ought to be reversed, and 
ours should be a judgment of non-suit. 


Matuews, J. I am of the same opinion. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and _ reversed, and that 
there be-judgment for the defendant, as in 
case of non-suit, and that the plaintiff pay - 
costs in both courts. 


Derbigny for the plaintiff, Moreau for the 
defendant. 











